Abstract
INTRODUCTION
Human rights doctrine has long focussed upon what States should do to further promote the enforcement of human rights standards. In this article, the attention will shift to the role of business. The work of Professor John Ruggie 2 -who first served with the UN Global Compact and was appointed in 2005 as the Special Representative of the UN Secretary-General on the issue of human rights and transnational corporations and other business enterprises -is pertinent in this regard. The establishment of this position shows the wide recognition of the relevance of business in the advancement of human rights. 3 In April 2008, Ruggie proposed a policy framework 'Protect, Respect, Remedy' to the UN Human Rights Council (Ruggie Report or Report).
which means -according to Ruggie -to act with 'due diligence' to avoid infringing on the rights of others; and (iii) greater access by victims to an effective remedy, judicial and non-judicial. It was unanimously welcomed by the Council members. The suggested policy framework has furthermore been widely appreciated: governments have referred to this framework in new policy documents, leading business organisations have endorsed the framework, and civil society organisations have expressed support. Ruggie's mandate has been extended for three years to operationalise his framework. 5 This marks the first time in 60 years that the Council 6
The Report addresses the complex question of the scope of corporate social responsibility. This article will explore the second pillar of the Ruggie framework: in which way can corporate due diligence contribute to achieving human rights compliance? It will be contended that Ruggie -by using the term 'due diligence', a concept commonly used in corporate law practice -established a link between two areas of law, that is human rights law and corporate law, which were long considered unrelated. The main focus of this article is to further affirm this link. Both areas of law have long been familiar with 'due diligence', each in a different way. It will be interesting to investigate the setting in which the framework proposed by Ruggie landed. and the international community have taken a substantive policy position on business and human rights.
Section 2 of this article will address the history and practice of 'due diligence' as this concept has been used in securities law practice (that is the law applicable to the trading of shares and debt paper). This will be followed in section 3 by an account of the process and the timing of corporate due diligence investigations performed as part of preparing a private transaction or a capital market transaction. Attention will thereby be paid to the legal reasons for performing this type of corporate assessment as well as other reasons for doing so. It will also be evaluated whether the subject of human rights can fit into the present practice. Although the central perspective of sections 2 and 3 is grounded in international transactions, the legal base of the argumentation can be found in Dutch law. Section 4 will then attend to 'due diligence' as utilised in international law, thereby especially focussing on how to determine the content of the State duty to protect its citizens from human rights violations infringed upon by private actors. Since the Ruggie Report does not contain clear references to existing corporate and human rights law, it is important to examine what is meant when Ruggie uses the term 'due diligence'. Section 5 will therefore elaborate on this. Subsequently, to establish a concrete bridge between theory and practice, section 6 will mention existing 'human rights impact assessment' (HRIA) tools and evaluate how they can provide guidance to comply with the corporate responsibility to respect human rights. Legal and practical dilemmas will be highlighted in section 7. The last section will conclude with a summary of the previous sections and integrates them, thereby suggesting how HRIAs can become part of existing corporate due diligence processes.
(www.shell.com/); Akzo Nobel (www.akzonobel.com/); and Amnesty International (www.amnesty.org/). 6 And its predecessor, the UN Commission on Human Rights (UNCHR). 7 For a US law perspective, reference is made to the interesting paper of John Sherman III and Amy Lehr on the same topic. Sherman III, J. and Lehr, A., 'Human rights due diligence: is it too risky?, Corporate Social Responsibility', Initiative Working Paper No. 55, February 2010, John F. Kennedy School of Government, Harvard University, Cambridge (www.hks.harvard.edu/m-rcbg/CSRI/publications/workingpaper_55_shermanlehr.pdf).
CORPORATE PRACTICE -HISTORY 'DUE DILIGENCE'
Due diligence is not a new concept. For corporate lawyers, the term 'due diligence' stems from American securities law. When a company wishes to attract capital from the public at large -that is by issuing shares or notes, in general: securities -it has to involve a bank. The bank can offer the new securities to the public and arrange for the listing thereof at a stock exchange (the so-called 'lead manager'). After the initial public sale of the securities, the Initial Public Offering (IPO), the securities can be resold through the stock exchange trading systems. For the listing, the lead managerusually jointly with the company that issues the securities (the issuer) -has to prepare a 'prospectus', that is a brochure which introduces the issuing company and the securities to be offered to the public. The lead manager acts as an intermediary between the issuer and the investors who are buying the shares. The prospectus itself is 'an offer to sell'; hence it is a legal document stating the purpose of the security issue. It contains a description of the business of the company, the product groups, the geographical regions where it operates, the principal officers, the securities offered and how they can be purchased, the financial results and prospects, such as the return on the investment: the expected annual dividend. The prospectus also contains a chapter on business risks. Investors will base their decision to buy the new securities on the prospectus; hence the lead manager has to carefully draft the content of the prospectus.
Countries employ different systems to supervise the quality of a prospectus. In the United States (US), federal and State securities laws as well as stock exchange rules give detailed instructions on how to prepare a prospectus. 8 In the European Union (EU), the Prospectus Directive, implemented in the national legislation in EU member States, prescribes which subjects need be covered in a prospectus. 9 Typically, a draft of the prospectus has to be approved by a national supervisory authority before it can be made public. The rationale of this system is to protect investors against misleading or fraudulent information on securities sales.
Registration Statement have to be submitted to the Securities and Exchange Commission (SEC). The SEC can object to the offering, ask for more information, or allow the prospectus to go public. Most jurisdictions regulate listing requirements in a similar way. For example approval by the Netherlands Authority for the Financial Markets (AFM) pursuant to Article 5.21 Wft. Subsequently, the prospectus can be used to offer securities throughout However, even when the procedures have been followed, it sometimes occurs that new shareholders are disappointed about the results of the company or the value of the securities, and want to cancel their purchase or receive compensation. They institute legal proceedings against the issuer and/or, when the issuing company performs poorly, and does not offer much recourse, they also turn to the lead-manager.
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The standard to be measured against is what other banks would have done, how they would have investigated this company if they had done that with due diligence, and whether any information disseminated about the new shares and the company, in the prospectus or in any other manner in view of an IPO, would have misled a normal, prudent investor in his decision to buy the shares.
They will state that they were misled, that is that the bank had drawn a too positive picture of the company, and claim compensation for their losses. As a defence, the bank will explain that it has carried out an extensive investigation into the affairs and business of a company on which to base its prospectus. The bank will state that the company's subsequent negative results could not have been foreseen. In short, the bank will explain that it has adequately assessed the company's affairs, and that any business or other risks found were clearly described in the prospectus, implying that the investor consciously took the risk to buy the shares. In other words, the bank claims that it performed the IPO 'diligently', 'with due care', 'with sufficient diligence' (met de nodige waakzaamheid). 12 the EU. In the UK, the Financial Services Authority has to approve a prospectus (FSA Listing Rules PR 3.1.7 referring to Article 87(1) FSA). was a European Internet Service Provider, which came to prominence in the late 1990s dotcom boom. After the IPO of WOL in March 2000 in the Netherlands, the value of the newly listed shares dropped dramatically. Moreover, the financial results of WOL lagged behind the projections communicated in the prospectus, and the internet bubble collapsed. Legal claims were instituted against WOL, and against the Dutch bank ABN-AMRO and the US investment bank Goldman Sachs, the joint lead managers of the IPO. Basically, the claims alleged that WOL and the lead managers had failed to adequately disclose certain information necessary to correctly inform the investors. In 2009, the Dutch Supreme Court (DSC) judged that WOL and the lead managers had misled the investors. The DSC resolved that the difference between the price for which Nina Brink, the incorporator and CEO of WOL, had sold a substantial number of her shares before the IPO, in December 1999 (that is USD 6.04) and the share issue price at the IPO in March 2000 (that is EUR 43) was considered material and should have been disclosed in the prospectus. By the end of 2000 the WOL shares were worth less than EUR 10. Furthermore, the DSC confirmed the Amsterdam CoA's findings that the value and the future results of WOL were presented too optimistically by WOL and the lead managers, and that they had misled the investors. Compare also Baan, Arnhem CoA, the Netherlands, 16 October 2007 (LJN: BB5511), in which case the Appellate Court decided that the fact that statements by the company which -with hindsight -could be considered too optimistic, in itself, alone, could not be qualified as disseminating incorrect or misleading information.
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Besides WOL (supra note 11), other Dutch case-law on this subject includes: ABN-AMRO CoopAG, DSC 2 December 1994, NJ1996/246 regarding the responsibility of a lead manager for misleading annual accounts prepared and approved by accountants and contained in a prospectus; The concept of 'due diligence' emerged from securities law. It also found its way to other areas of corporate law. Today, corporate lawyers spend much time on organising and performing due diligence investigations when they advise on establishing a merger between two or more companies; an acquisition of a business; a management buy-out (an MBO is the acquisition of a business by its existing management, usually in cooperation with outside financiers); an investment in another company (for example a private equity investment); or in setting up a joint venture with other parties. Some of these transactions take place through a capital market transaction, for example the issuing or sale of publicly traded securities or a public offer; others concern the preparation of a private transaction, that is a transaction that is not concluded via the stock exchange. Divestments, selling off part of a business or a subsidiary company, or a privatisation, for example through organising a 'controlled auction', also involve due diligence investigations. A controlled auction is a process whereby the company is marketed to a specific target group, creating a process where multiple potential buyers can bid for it. The seller controls the process. Before the auction begins, commonly, the seller performs a due diligence assessment on the basis of which a so-called 'Information Memorandum' is prepared concerning the business and particulars of the business or company for sale (that is the 'seller's due diligence'). Potentially interested parties receive the Information Memorandum and they can then make a preliminary price offer for the business concerned. In a second phase, the seller narrows down the list of potential bidders to a few preferred bidders. They are given access to the documents collected in the seller's due diligence process in order to conduct their own due diligence investigation (that is the 'buyer's due diligence'). Based on this information, these bidders will confirm their preliminary bid or withdraw from the process. Ultimately, the seller will decide with which party it enters into the final negotiations.
Furthermore, finance transactions usually involve a due diligence investigation as well as situations in which companies enter into a large operational agreement, such as an exploration or exploitation agreement (for example concerning natural resources); a management agreement (for example the exploitation of a chain of cinemas or hotels); turn-key projects (for example building a power plant); transport contracts; and infrastructural contracts (for example building a bridge, a road or constructing a gas or oil pipeline).
There are multiple reasons for a company to perform a due diligence investigation. Some are embedded in legislation or stock exchange rules, others are more of a practical nature. The results of a due diligence process can assist the negotiators in shaping the deal, and will make any material risks transparent. The following subsections will provide an answer as to why, how and when companies perform a commercial due diligence investigation in order to create a base for reflecting on the question whether a human rights assessment could be integrated in such a process. The next subsection will firstly explain which actors can be involved in a due diligence process.
L149 [ § § 22-39] , also underlines the responsibility of a seller of financial products. Implemented in the Netherlands in the Wet oneerlijke handelspraktijken [Act on unfair trade practices], which introduced articles 6:193a -193j Dutch Civil Code including a definition of the 'normal consumer' who -according to the Directive and the legislative history will be assumed to be a person who, on average, is prudent and well informed (Stb. 2008, 397).
WHO PERFORMS THE DUE DILIGENCE PROCESS?
Due diligence is a container concept. Every professional will first think of due diligence in his own field of expertise. It depends on the scope and purpose of the project or transaction which experts will be engaged for the due diligence process. For a full due diligence investigation, many different experts can be involved. Multidisciplinary teams will work on: business issues (this work will typically be performed by commercial lawyers and the company's commercial staff); financial position and forecast (the company's financial staff, investment bankers, accountants); technical aspects (in-house and external technical experts); tax risks (tax lawyers); corporate structure and legal liabilities (lawyers and notaries); real estate (notaries; real estate agents' valuation experts); pension issues (lawyers, tax lawyers, accountants and actuaries); IT issues (IT consultants); environmental issues (environmental law and administrative law specialists, technical environmental consultants); insurance issues (insurance or actuarial experts); and fraud and corruption (forensic accountants). Presently, few due diligence investigations include an assessment on human rights issues. 13 To add them in, human rights lawyers and experts are to be engaged. 14 A due diligence investigation renders the best results when the experts work together as a team, in which information is shared and issues discussed. Together with the company that commissioned the due diligence process, the team members should decide which issues to pursue more deeply and which issues to leave aside. Communication by the team members can best take place by organising a take-off meeting in which the company sets out the intended project or transaction, and explains what its goals are in respect to the due diligence process. Company representatives or the lead counsel who co-ordinates the process will explain the procedural and the substantial parameters for the research project. Subsequent meetings can take place physically or via video conferencing, which is usually more practical when team members are spread out all over the world.
WHY DUE DILIGENCE?
Why do companies take the effort to arrange for a costly and cumbersome due diligence investigation? There are various legal reasons to do so.
Capital Markets Transactions -Legal Reasons and Scope
As section 2 explained, a due diligence research in the context of issuing new securities is usually, directly or indirectly, obligatory under the law, or recognised by case-law. Where a jurisdiction requires the issuer and lead manager to issue a prospectus, it indirectly implies that they should execute a due diligence process to collect the information needed to prepare the prospectus. Moreover, as argued, conducting a due diligence process in view of an IPO can constitute a defence against claims from investors who allege that they were misled by false or incomplete information contained in the prospectus.
Regarding the scope of a capital market due diligence, it was recorded in section 2 that the EU Prospectus Directive details the information which has to be included in a prospectus. 15 This indirectly determines the main subjects which are to be addressed in the diligence process. Since capital market transactions usually concern the sale of securities in the capital of a holding company, the due diligence has to cover all operations of the company and its subsidiaries. Any miscalculation or business problem in any part of the world can affect the value of the securities. Still, in practice, the lead manager, the issuing company and their lawyers have to decide on the scope and level of the due diligence investigation. For instance, may the lead manager rely on a company secretary's communication stating that no substantial litigation is pending anywhere in the world? Or do the lead manager's lawyers have to assess this for themselves? In that case, do they have to examine all court documents, or can they rely on communicating with the counsels who actually litigate such cases? These type of issues need to be agreed on to make the due diligence process transparent and workable. Best practices in the market will lead the way in this respect. No lead manager or lawyer wants to take the risk of insufficient due diligence. Commonly, the standard applied to determine on professional liability is whether the professional has acted in the same professional way as another skilled professional would have done in his place. Consequently, it is important to keep upto-date with best practices. 
Capital Markets Due Diligence -Integrating Human Rights?
The EU Prospectus Directive does not specifically mention potential human rights impacts as a subject to report on in a prospectus. The European Parliament and Friends of the Earth had advocated this in the pre-stages of the Directive. 17 It is interesting however, to note that the Prospectus Directive stipulates under (48) of the Recitals: 'This Directive respects the fundamental rights and observes the principles recognised in particular by the Charter of Fundamental Rights of the European Union'.
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The fundamental rights set out in the Charter encompass all internationally recognised human rights like dignity, freedoms, equality, solidarity, citizens' rights and justice. From the referral to the Charter in the Prospectus Directive, it could be deduced that the EU considers human rights also important in the context of capital market transactions. Consequently, it would not be illogical if a prospectus contains information about the human rights aspects of the business activities of the issuer. This view also aligns with Ruggie's approach, that is to encourage business to exercise due diligence with regard to respecting human rights. In addition, one could 15 Articles 5 (content prospectus) and 13 (approval prospectus). say that, in practice, any risks related to (potential) human rights violations will be regarded as general risks that need to be disclosed because they can negatively influence the company's position, reputation and income-generating capacity.
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Furthermore, another factor that might incite the inclusion of human rights aspects in capital market due diligence investigations is the fact that the market for sustainable investments is growing. Sustainability-rating agencies and institutional investors welcome more information on human rights aspects relating to companies' activities. 19 This information can be provided in the prospectus, but it can also be communicated in other ways, for example through annual reports, sustainability reports, and websites.
Private Transactions -Legal Reasons and Scope
Under Dutch law as well as in other jurisdictions, buyers and sellers owe each other a certain degree of respect. By entering into negotiations they create a new ambiancea pre-contractual stage -that requires care towards each other. 20 Part of this doctrine prescribes that a party should provide the other party with correct and complete information as to the object of the transaction. This applies to the prospective seller and buyer in different ways. have repercussions for its rights after concluding the transaction. If the buyer has not performed a sufficient due diligence investigation, it will be more difficult for him to rescind the transaction, or claim damages, in the event that some factual matters appear not to be to his liking. He could have found that out before, and is expected to have done so. 25 On the other hand, if a seller keeps silent about some crucial fact, for example an invisible construction fault in a building, or a liability that is not revealed by the annual accounts, he will be considered to have violated his duty to inform the buyer. As a consequence, the buyer is entitled to rescind the agreement or claim compensation. 26 The scope of a commercial due diligence process is not prescribed. The parties to the transaction can agree on any type of information that will be exchanged between them. Sometimes, a buyer of a company is only interested in learning about really material issues. Since these mostly come up with regard to pensions, environmental or tax matters, parties can decide to limit the due diligence to these subject matters. Only specialists in these areas will then be hired to perform the investigation. In other situations, a buyer is mainly interested in acquiring a company because of the human capital. In that case, he will primarily focus on the employment agreements to ascertain that the key-employees will stay after the take-over. Parties also need to agree on the scope of the investigation: will the buyer be given access to information concerning all companies in a corporate pyramid or just one or more of the top-holding companies?
Private Transactions Due Diligence -Integrating Human Rights?
Generally, just like in capital markets transactions, a due diligence process in private transactions will cover the whole spectrum of subjects which are pertinent to the business that is the object of the transaction. Human rights issues are typically not issues that are listed on a due diligence questionnaire exchanged between the parties before the investigation commences. 27 However, since many companies operate globally, human rights violations become a business risk relevant to be considered. Being accused of human rights abuse, or complicity thereto, is bad news for a company. It could severely damage its reputation. 
OTHER REASONS
Besides legal reasons, companies also mention other reasons, of a more practical nature, why they perform a due diligence investigation. For example, the motivation of a bank to carry out a due diligence inspection before granting a loan is to ascertain, firstly, whether the company can repay the loan and generate sufficient cash flow to pay for the periodical interest and, secondly, to identify collateral and to determine its value. A risk analysis of the company, its business, the industry and the geographical region usually forms part of a finance due diligence.
The reason for initiating a due diligence analysis before concluding an operational agreement is that the company needs to know about the operational and business opportunities, the value of the proposed contract, and which obstacles and risks can be expected.
There are many more commercial and practical drivers for a due diligence investigation. Some are transaction-related, such as to prepare the best tax structure for the acquisition or joint venture, or to analyse which steps need to be taken before the transaction can take place. Other reasons include the identification of 'conditions precedent' 29 which are applicable to concluding the transaction (for example supervisory board or shareholders' approval may be required); examining whether permission from third parties is required for the transaction, for example pursuant to legislation or contractual 'change of control' clauses; 30 the preparation of the 'representations and warranties' that will become part of the transaction documentation; to avoid mismanagement and directors' liability (due to unfunded 29 'Conditions precedent' are conditions, which if not fulfilled, would lead the contract to be void or would allow the party who has benefited (usually the purchaser) to render the contract void. The completion of a due diligence investigation can be one of such condition precedent to complete the purchase. 32 and to prepare a to-do list concerning improvements which need to be made after the transaction has been concluded. 33 In sum, there are various reasons for companies to commence a commercial due diligence investigation. So far, companies did not consider human rights concerns as a typical subject to be included in a due diligence assessment.
HOW?
How does one carry out a due diligence process? A due diligence assessment typically consists of a factual investigation and desk research. The factual part takes place by for example interviewing company representatives, inspecting operations and machinery, taking soil samples to examine pollution levels, valuating real estate and exploring the IT systems. The steps to be taken depend on the type of business that needs to be investigated and on the type of transaction. A finance transaction requires other information than a management buy-out transaction. The desk study part of a due diligence process will focus on examining documents, for example annual accounts and other financial documents such as management reporting systems, accountants' letters. Other relevant documents include: operational licences, intellectual property rights registrations, court documents, consultant reports, commercial contracts, distribution contracts, supply contracts, rental contracts, service level agreements, key employee agreements, collective labour agreements and social plans.
A legal due diligence consists of an examination of the legal, tax and financial structure of a company or a project. Besides investigating facts and risks pertinent to the company, the examination also focuses on more general business risks. Questions to be answered are, for example: are there any country risks such as currency risks or corruption risks that need to be avoided? The NGO Transparency International provides useful indices on corruption risks on its website. Human rights issues could well be included in this part of the investigation. In order to deal with this subject -as with any subject which forms part of a due diligence investigation -the researcher should truly understand the way in which the company works, produces its products, where the resources and other ingredients needed for the production process come from, where the company buys its products, and in which way the products are manufactured. Based on this overall knowledge, sensitive issues from a human rights perspective can be distilled and more fully investigated. Furthermore, the due diligence research could include an Internet search to see if the company concerned has been identified in connection with any human rights issues. Local news sources could also be included in the search to analyse whether there are any issues in which 32 Compare OGEM, Amsterdam Enterprise Chamber, 3 December 1987 and DSC, 10 January 1990 (NJ1990/466), concerning mismanagement due to an inadequate preparation of acquisitions; Verto, Amsterdam Enterprise Chamber, 7 March 1996 (NJ1997/674) -the fact that the directors had not performed a due diligence investigation in view of a business acquisition was judged not to be diligent; however, special circumstances in this case (that is prior knowledge concerning the target company) led to the judgment that there had been no mismanagement; Verto, The Hague CoA, 6 April 1999 (NJ1999/142), concerning the personal liability of the directors (rejected); De Vries Robbé, DSC, 13 September 2002 (LJN AE7940), concerning mismanagement by directors and supervisory directors; one of the questions concerned the quality of the due diligence process. the company is mentioned. If the parties agree, stakeholder interviews can also be made part of the due diligence assessment.
WHEN?
Figure I depicts a typical transaction timeline. A due diligence inspection typically starts quite early on in the process and mostly ends just before completing the transaction. It is important that the experts who perform the due diligence process communicate their findings promptly to their client so that he can use the information in the negotiation process. Quite often, even at the very last moment of a transaction, parties are still exchanging information. The elaboration on corporate due diligence processes in this section has demonstrated in which way human rights impact research can fit into the current corporate practice. The logic of including the subject of human rights in standard corporate due diligence processes is that any future problems could have a material adverse effect on the business and reputation of the company. Since a corporate lawyer generally has no training in human rights law, it is recommendable to cooperate with human rights law experts. They can make use of existing HRIA tools (see section 6). Consequently, from these perspectives, and in view of Ruggie's recommendations -which now represent the 'state of the art', and are therefore relevant in determining best practices in due diligence -it can be concluded that such cooperation can be of great assistance to any issuer and lead manager performing a due diligence investigation in order to prepare a prospectus, as well as in any private transaction due diligence process.
The following section will first explain how the concept of due diligence has emerged in international human rights law, since this also provided a background for Ruggie when he developed his policy framework. International human rights treaties require of the parties to such treaties, that is the States parties, to ensure that their citizens can enjoy human rights. The obligations on States parties are often categorised in three levels: the obligations to respect, to protect and to fulfil human rights. These obligations entail that States should withhold from violating these rights themselves, but also positive obligations, i.e. that States take measures to assure that the rights will not be violated and will be fulfilled.
DUE DILIGENCE IN HUMAN RIGHTS LAW
The duty to protect is also referred to as a 'responsibility from omission' or 'duty of due diligence'. 34 Referring to this positive State obligation, an individual whose rights have been violated by another private actor, can call upon his rights towards the State. 35 If the police or a court as State agents do not protect the human rights of such individual when called upon, the State can be considered to have violated its international responsibilities under the relevant human rights treaty.
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The term 'due diligence' is often utilised in international law as an indicator of the level of effort that a State party to a treaty should employ to discharge its obligations under such a treaty: has the State applied due diligence?
As States in fact cannot control the behaviour of private actors, the fulfilment of their positive obligation cannot be measured by the achieved result: it therefore qualifies as a 'due diligence' obligation, that is the State is expected to employ all possible means and measures to prevent violations. 37 According to Professor Malcolm Shaw, the test of due diligence is in fact the standard that is accepted generally as the most appropriate one, at least in the context of preventing harm to another State by environmental pollution. 38 He points out that the due diligence test undoubtedly imports an element of flexibility into the equation and must be applied in the light of the circumstances of the case in question. Case-law has catered for new norms and instruments applicable to the State duty to employ due diligence. For instance, the elements of remoteness and foreseeability have become part of the framework of the liability of States: a State must base its actions on an assessment of possible risks and harm. Furthermore, due diligence refers to those measures which are generally considered to be appropriate and proportional to the degree of risk of the harm in the particular instance. The measures can comprise legislative, administrative and other actions, including the establishment of suitable monitoring mechanisms to implement the measures. 39 The duty of States to take any necessary measures to protect individual rights is developed in case-law pertaining to human rights. In order to understand this concept, one should look closely at the context in which positive obligations are recorded, and specifically the rights at issue, and what extent of effort -the due diligence -is required.
DUE DILIGENCE IN TREATIES AND COMMENTARIES
Most human rights conventions oblige States parties to take certain measures, whether by domestic legislation or otherwise, in order to protect the rights of individuals in their jurisdiction. Various examples will be provided below. Some treaty provisions indicate clearly that the measures need to include remedies for victims and penalties for perpetrators to make the rights effective. Additionally, the States parties' obligations are sometimes formulated in such a manner that they explicitly extend to the acts by third parties, that is other than State agents. This highlights that international law might demand that States regulate private behaviour in order to protect human rights. States have positive duties to protect individuals from violent acts of other individuals and groups. In the Articles 2(e), (f) and 5(a), the States parties commit to eliminate discrimination against women by any person, organisation or enterprise, by taking all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices which constitute discrimination against women. The UN Committee on the Elimination of Discrimination against Women (CEDAW Committee) 41 builds on the concept of due diligence under general international law by recommending the application of due diligence as a standard to protect individuals from infringements of their rights committed by non-State actors. 42 This was followed by similar wording, 'States should exercise due diligence to prevent…', in Article 4(c) of the UN Declaration on the Elimination of Violence Against Women (1993). 43 The references to due diligence in these two texts have been used to develop a set of positive obligations for States with regard to violence by non-State actors. 44 An example can be found in the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women (Convention of Belém do Pará, 1994) , that is the first human rights convention which explicitly mentions the term due diligence (Article 7(b)):
The States Parties condemn all forms of violence against women and agree to pursue, by all appropriate means and without delay, policies to prevent, punish and eradicate such violence and undertake to (...) apply due diligence to prevent, investigate and impose penalties for violence against women. The above quotations provided some examples of the use of the term 'due diligence' in human rights conventions and commentaries. Yet, when 'due diligence' is used in a treaty text or in commentaries by treaty bodies, the concept remains broad. It is therefore valuable to study how international human rights courts have explained its meaning in concrete cases.
DUE DILIGENCE IN JURISPRUDENCE
'Due diligence' was first used in Velásquez Rodriguez vs Honduras (1988). The InterAmerican Court of Human Rights introduced this term as the standard against which the State's behaviour could be tested. The test resulted in a judgment that Honduras had violated international human rights obligations. The case concerned the question whether Articles 4 (Right to Life), 5 (Right to Humane Treatment) and 7 (Right to Personal Liberty) of the American Convention on Human Rights had been violated, because of the forceful disappearance of Mr Velásquez. The Court argued that Honduras could be held liable, 'not because of the act itself, but because of the lack of due diligence to prevent the violation or to respond to it as required by the Convention' (emphasis added). 50 The Court rationalised:
What is decisive is whether a violation of the rights recognized by the Convention has occurred with the support or the acquiescence of the government, or whether the State has allowed the act to take place without taking measures to prevent it or to punish those responsible. (emphasis added) 51 The Court explained that the State has a legal duty to take reasonable steps to prevent human rights violations. It was stressed that every situation involving a human rights violation committed within its jurisdiction must be seriously investigated by the State. The Court considered it a failure if 'the State apparatus acts in such a way that the violation goes unpunished and the victim's full enjoyment of such rights is not restored as soon as possible.' 52 Even when the violations have been caused by private persons or groups, the State is expected to take action to avoid impunity: it should identify those responsible and impose the appropriate punishment. Also, it is the State's duty to ensure that the victim receives adequate compensation. 53 The Court reasoned that the State's 'duty to investigate, like the duty to prevent, is not breached merely because the investigation does not produce a satisfactory result.' The concept of due diligence was further elaborated by the Court in its statement that the investigation 'must be undertaken in a serious manner and not as a mere formality preordained to be ineffective. An investigation must have an objective and be assumed by the State as its own legal duty.' Compliance therewith does not suffice 'without an effective search for the truth'. Elements that were important in this case were: (i) the failure of the judicial system to act upon the writs brought before various tribunals; (ii) no judge had access to the places where Velásquez might have been 51 Ibidem, [ detained; (iii) the executive branch failed to carry out a serious investigation to establish the fate of Velásquez; and (iv) public allegations of a practice of disappearances had not been investigated.
At the other side of the Atlantic, the European Court of Human Rights (European Court) deducted from a number of substantive provisions of the ECHR that circumstances may arise in which a State would have a positive obligation to protect individuals' rights. According to this Court, the right to life of Article 2 entails the obligation to take appropriate steps for the safeguarding of life within its jurisdiction. 55 A similar due diligence standard as applied in Velásquez was used by the European Court in Osman vs the United Kingdom (1998).
56 Mrs Osman's husband had been killed by her son's former teacher. Her son was seriously injured in the same incident. The case concerned the alleged failure of the authorities to protect the right to life of Mr Osman and his son from the threat posed by the teacher. The Court noted that it was not disputed that the right to life may in well-defined circumstances imply 'a positive obligation on the authorities to take preventive operational measures to protect an individual whose life is at risk from the criminal acts of another individual.' As to the scope of that obligation the Court considered that bearing in mind the difficulties involved in policing modern societies, the unpredictability of human conduct and the operational choices which must be made in terms of priorities and resources, any such obligation must be interpreted in a way which does not impose an impossible or disproportionate burden on the authorities.
This consideration clearly brings in the proportionality factor which, according to Shaw, forms part of the concept of due diligence as applied under environmental law. 57 Furthermore, the Court expressed that it was important to assess what the authorities knew or ought to have known about the imminent risk that a violation of a human right was to take place: it was sufficient for an applicant to show that the authorities did not do all that could be reasonably expected of them to avoid a real and immediate risk to life of which they have or ought to have knowledge. This is a question which can only be answered in the light of all the circumstances of any particular case. (emphasis added) 58 However, based on the factual evidence presented in this case, the Court considered that the police did not have nor ought to have such knowledge. The results from the investigation conducted by the police -which included exchanging information with a psychiatrist -did not suggest that the son was at risk from the teacher, less so that his life was in danger. The Court's conclusion recorded no violation of Article 2 by the United Kingdom authorities.
After 59 Interights, the 'international centre for the legal protection of human rights', was a third party intervener in the case. In this case, Opuz had alleged that the Turkish authorities had failed to protect the right to life of her mother and that they were negligent in the face of repeated violence, death threats and injury to which she and her mother were subjected. The Court concluded:
Despite the withdrawal of the victims' complaints, the [Turkish] legislative framework should have enabled the prosecuting authorities to pursue the criminal investigations against H.O. [the murderer] on the basis that his violent behaviour had been sufficiently serious to warrant prosecution and that there had been a constant threat to the applicant's physical integrity. Turkey had therefore failed to establish and apply effectively a system by which all forms of domestic violence could be punished and sufficient safeguards for the victims be provided. Indeed, the local authorities could have ordered protective measures under Law no. 4320 or issued an injunction banning H.O. from contacting, communicating with or approaching the applicant's mother or entering defined areas. On the contrary, in response to the applicant's mother's repeated requests for protection, notably at the end of February 2002, the authorities, apart from taking down H.O.'s statements and then releasing him, had remained passive; two weeks later H.O. shot dead the applicant's mother.
The Court concluded that the Turkish authorities had not shown due diligence in preventing the violence and had therefore failed to protect the right to life of the applicant's mother.
Examining the depth of a State's due diligence obligation, it appears that the European Court applies a 'knew or ought to have known' standard. 60 Beyond the obligation to take action when an official complaint is lodged, or -under special circumstances -when the victims' complaints have been withdrawn (Nahide Opuz), the Court has held that 'even in the absence of an express complaint, an investigation should be undertaken if there are other sufficiently clear indications that [ This means that, even where conduct may not initially be directly imputable to a state (for example, because the actor is unidentified or not a state agent), a violative act may lead to state responsibility 'not because of the act itself, but because of the lack of due diligence to prevent the violation or respond to it as the Convention requires'. 64 The Commission concluded that Brazil had violated Ms Fernandes' rights by delaying for more than 15 years the prosecution of her abusive husband for the attempted murder, despite the clear evidence against the accused and the seriousness of the charges. The Commission found that the case could be viewed as 'part of a general pattern of negligence and lack of effective action by the State in prosecuting and convicting aggressors.' Subsequently, the specific obligation which the Convention of Belém do Pará imposes on States to take additional measures to affirmatively protect the rights of women -in particular, women such as migrant women and young women and girls -has been confirmed in Ximenes-Lopes vs Brazil; Pueblo Bello Massacre vs Colombia; and Mapiripán Massacre vs Colombia.
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In A.T. vs Hungary, the CEDAW Committee expressed the view that Hungary had failed to fulfil its obligations and had thereby violated the rights of the individual under the CEDAW, including the Articles 2(e) and 5(a) (section 4.1. supra). 66 The Committee recommends to Hungary to undertake the following remedies:
[To] take immediate and effective measures to guarantee the physical and mental integrity of A.T. and her family; and [to] ensure that A.T. is given a safe home in which to live with her children, receives appropriate child support and legal assistance and that she receives reparation proportionate to the physical and mental harm undergone and to the gravity of the violations of her rights(...) [to] assure victims of domestic violence the maximum protection of the law by acting with due diligence to prevent and respond to such violence against women.
Despite its growing popularity of the standard of due diligence as a tool for promoting greater State accountability, this standard has also been criticised. Carin BenningerBudel contends that the content and scope of due diligence obligations remain vague. Against the backdrop of contemporary issues that pose threats to women's rights, she has examined how the due diligence standard and other strategies can be applied as The preceding sections have described the development of the concept of due diligence obligations for States in international human rights law. The term has also surfaced in the debate on the responsibilities of corporations for human rights.
The last two decades, a growing concern about human rights abuses or complicity thereto by corporate actors emerged. Without intending to discuss this subject in depth, a few examples will be depicted in this section. 70 In 1995, all over the world, people were concerned about the possible complicity of the Dutch-UK oil company Shell with the execution of Ken Saro Wiwa and other human rights abuses by the military regime in Nigeria. 71 In response to a Communication alleging human rights abuses by the Nigerian Government, the African Human Rights Commission stated in 2002, amongst others, that the Nigerian Government should have protected its citizens from non-State actors with regard to the right to housing. The Commission also stressed that the Government 'should not allow private parties to destroy or contaminate food sources'. Additionally, it referred to violations by private actors in the context of its finding of a violation of the right to life and integrity of the person.
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Like other human right treaties, the regional human rights system of Africa does not provide for a mechanism where private parties can be held directly accountable for human rights violations under the ACHPR. Ibidem, pp. 16-17. The same question has been raised in respect of the Ruggie proposal that companies should employ due diligence to avoid human rights abuses. Critical remarks were published after the release of the Ruggie Report (section 5 infra) contending that corporate best efforts are not enough to avoid human rights abuses; it was argued that legal liability is needed to solve this problem. and wealth', but can also 'cause harmful impacts on the human rights and lives of individuals through their core business practices and operations, including employment practices, environmental policies, relationships with suppliers and consumers, interactions with Governments and other activities.' 83 The UN Draft Norms recognise that 'States have the primary responsibility to promote, secure the fulfilment of, respect, ensure respect of and protect human rights recognised in international as well as national law, including assuring that transnational corporations (…) respect (…) human rights' (Norm A.1.). In addition, regarding business, the same norm requires: 'Within their respective spheres of activity and influence, transnational corporations and other business enterprises have the obligation to promote, secure the fulfilment of, respect, ensure respect of and protect human rights recognized in international as well as national law...' In line with human rights law jurisprudence, the Commentary explains this norms as follows (under A.1.b.)
Transnational corporations and other business enterprises shall have the responsibility to use due diligence in ensuring that their activities do not contribute directly or indirectly to human rights abuses, and that they do not directly or indirectly benefit from the abuses of which they are aware or ought to have been aware (…). Transnational corporations and other business enterprises shall inform themselves of the human rights impact of their principal activities and major proposed activities so that they can further avoid complicity in human rights abuses. (emphasis added) 84 However, when the UN Draft Norms and the Commentary were presented to the then still existing UNCHR for approval, it turned out that there was not enough support among States for their adoption. In particular, the business community had widely advocated that it found the wording on the one hand to be very broad, causing ambiguity regarding their related legal duties, and on the other hand 'coming too close'. The latter argument related to the fact that self-regulation should do. 85 Due to the continuing lack of certainty on the application of human rights to companies, the UNCHR decided in 2005 to request the UN Secretary-General to appoint a Special Representative on the issue of human rights and transnational corporations and other business enterprises. The post has been fulfilled from the beginning by Ruggie as was indicated in section 1. In particular, the Special Representative was commissioned to develop a framework for providing more effective protection against corporate-related human rights abuses. This resulted in the report released in April 2008, that is the Ruggie Report, which attributes a prominent role to corporate due diligence, and in which Report many of the elements of the UN Draft Norms can be retraced, as will become apparent in the next section.
CONCLUSION ON DUE DILIGENCE IN HUMAN RIGHTS LAW
In sum, since the beginning of the 1990s, various international instruments utilised the term 'due diligence' to qualify the State's legal duty to prevent human rights abuses.
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The Commentary also pointed at the OECD MNE Guidelines and the Global Compact Principles. 84 Commentary, supra note 82. 85 See, for exemple, Thorsen, S.S. and Meisling, A., 'Perspectives on the UN Draft Norms', paper discussed at the IBA/AIJA conference on Corporate Social Responsibility, Amsterdam, 2004, www2.ohchr.org/english/issues/globalization/business/docs/lawhouse2.doc.
Various international human rights bodies have consistently followed the line that where a State does not undertake adequate action, it may be held internationally responsible for violations, also when they were committed by private parties. Furthermore, international courts have developed jurisprudence on positive obligations, which demonstrates that although the State obligation is not absolute, a State has to exercise 'due diligence' in preventing violations, protecting against them, and investigating, prosecuting and providing redress in the event of a breach. The term 'due diligence' also surfaced in the Commentary to the UN Draft Norms on the responsibility of companies regarding human rights, which was prepared by a working group of the former UN Sub-Commission on Promotion and Protection of Human Rights. Although the Draft Norms were not approved by the UNCHR, they can be considered the groundwork on which Ruggie proceeded with his framework.
CORPORATE DUE DILIGENCE AS REFERRED TO BY RUGGIE
Against the background of corporate and human rights law standards as set out in the sections 2-4, the way in which the Ruggie Report describes corporate due diligence in relation to human rights abuses will be examined in this section. But firstly, a short exposé will be provided of Ruggie's point of view on business and human rights and complementary governance.
Research carried out at Ruggie's request showed that over the period 2005-2007 more than 320 corporate-related human rights violations were reported. Approximately 59 percent of those violations were conducted by the companies themselves, the remainder concerned indirect corporate-related human rights abuses, through subcontractors, local governments or suppliers. 86 Many of the abuses occurred in the extractive industry and timber logging, but also abuses in the consumer products supply chain were noted. Corporate-related human rights abuses often have environmental concerns too.
87
According to Ruggie, globalisation whereby the scope and impact of economic activity are global, as opposed to still mainly State-based law systems, has resulted in 'governance gaps' concerning business and human rights. The background of these governance gaps can be found in the practice that international human rights treaties and the bodies established by them are apparently not very well focussed on the role of companies in relation to human rights. These gaps 'create the permissive environment within which blameworthy acts by corporations may occur without adequate sanctioning or reparation.'
Ruggie considers these abuses a consequence of economic globalisation. 88 How to narrow and ultimately bridge the governance gaps in relation to human rights is what Ruggie sees as our fundamental challenge. Ruggie emphasises that the current systemic problems can only be solved 87 Ibidem, p. 3. 90 His approach aspires to find pragmatic solutions supported by those actors who have to implement them in daily practice rather than to initiate a new legal path that can theoretically close the legal gaps (for example by proposing an international human rights treaty imposing duties directly on companies). The latter approach may take many years to become effective and enforceable; if the required international political support can be acquired at all.
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In sum, the reality that compliance with human rights standards by business actors has not been effectively incorporated in human rights instruments can be considered as a gap. Ruggie's framework intends to fill this gap by guiding companies on how to respect human rights. He relies on corporate social responsibility as a tool.
RUGGIE'S MODEL FOR 'COMPLEMENTARY GOVERNANCE'
The Ruggie Report proposes to use a principle-based policy framework which rests on the concept of 'common but differentiated responsibilities' for the social actors, that is States, companies and civil society. The framework mainly focuses on three foundational principles: protect, respect and remedy. These concepts are also used in human rights law, including the UN Draft Norms, as has become apparent in section 4. These three principles or pillars are said to form a complementary whole in that each actor supports the others in achieving progress. The second pillar will be portrayed in this section 5. Criticasters of Ruggie's approach do not agree with him, and allege that his report only encourages 'good' companies to use due diligence to avoid human rights abuses but that it will not bring any change in respect of 'bad' companies' practices. Although not very explicit, the same view can be found in the UN Draft Norms and the Commentary, which limit the corporate obligation to protect human rights to 'their respective spheres of activity and influence' (section 4.3. supra).
Although the human rights regime 'rests upon the bedrock role of States', the Ruggie Report stresses that companies have the responsibility to respect human rights, and this, independently of States' duties. Whereas the State has a 'duty' to protect, Ruggie indicates that companies have a 'responsibility' to respect. The difference between a duty, that is a legal obligation derived from being party to international human rights conventions, and responsibility, which can only be considered a semilegal or moral obligation, is remarkable. 93 It underlines that Ruggie did not wish to take a stance in the ongoing discussion regarding the question whether international human rights treaties apply to companies. 94 Lack of jurisdiction under international treaties to try a company does not mean that a company is under no (international) legal obligation regarding human rights compliance. Beyond dispute is the fact that national laws can impose obligations of a human rights nature on companies (see for instance, the examples mentioned in section 4.3. supra). Introducing national laws can be part of the State duty to protect.
In case of corporate-related human rights abuse, the question emerges which national law system is applicable: the host country's system or the multinational's home country? Human rights lawyers often argue that the norms captured in those treaties do apply. Companies on the other hand, predictably disagree and argue that since companies are not parties to human rights treaties, the obligations set out therein have no direct application to them and are a concern of governments. See on this discussion the following authors. adequate access to justice and remedies to victims of the violations? These questions relate to the remedy pillar. They are difficult to answer, and are part of current studies and of discussion between policy-makers and legislators. 96 Interestingly, although the Report states that companies have a responsibility to respect human rights rather than a duty, it specifically explains that besides doing 'no harm', respecting human rights also entails to take 'positive steps'. The same approach was noted in section 4. supra in respect of the State duty to protect against human rights violations. States are also expected to employ proactive behaviour when it comes to protecting citizens against human rights violations by third parties, and, as recent case-law shows, to preventing violations. Positive steps can imply that a company adopts a specific recruitment and training programme to implement antidiscrimination policy in a workplace.
But, as noted, Ruggie is not looking to become an arbiter in legal-theory disputes. 97 In general, performing a due diligence process is depicted as a pre-condition and therefore a pivotal instrument for companies to realise their respect for human rights. The next sections will go into more detail on corporate due diligence.
DUE DILIGENCE
Under the 'corporate duty to respect human rights', the Report introduces the concept of due diligence. 98 It states:
Yet, how do companies know that they respect human rights? Do they have systems in place enabling them to support the claim with any degree of confidence? Most do not. What is required is due diligence -a process whereby companies not only ensure compliance with national laws but also manage the risk of human rights harm with a view to avoiding it. (emphasis added) 99 The concept of corporate due diligence 'describes the steps a company must take to become aware of, prevent and address adverse human rights impacts', which according to the Report includes considering the international Bill of Human Rights and the core ILO Conventions. 100 In a footnote, Ruggie referred to the definition of due diligence provided by Black's US Law Dictionary: '[T]he diligence, [that is such a measure of prudence, activity, or assiduity, as is] reasonably expected from, and ordinarily exercised by, a person who seeks to satisfy a legal requirement or discharge an obligation.' Ruggie has indicated that he will develop practical guiding principles on due diligence in his mandate extension. Nonetheless, already in a number of reports produced by him, or by experts at his request, we find clear suggestions as to how to conduct a due diligence process. As an overall comment, the Ruggie Report asserted that the process must be 'inductive and fact-based'.
102 When searching for the standard of knowledge that companies should aspire towards, Ruggie proposes to use the 'should have known' standard. This standard exhibits 'what a company could reasonably be expected to know under the circumstances'.
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As regards the scope of the due diligence investigation, the Report contended: 'The scope of human rights-related due diligence is determined by the context in which a company is operating, its activities, and the relationships associated with those activities.'
The same standardhave or ought to have knowledge -is used in international law (section 4.2. supra). Also in corporate law, due diligence implies a duty to investigate to acquire knowledge. Certainly when professional parties are involved, a similar standard is often used: could the party have known the facts if he had conducted adequate due diligence (section 3.2. supra)? 104 Evidently, three sets of factors need to be considered in performing a due diligence investigation: (i) the country context in which the corporate activities take place; (ii) the human rights impacts that the activities may have within such a context; and (iii) whether the company might contribute to abuse through the relationships connected to its activities.
105 These factors will be further addressed in the following subsections.
THE COUNTRY CONTEXT
Pertaining to the country context, it has been indicated that '[a] company should be aware of the human rights issues in the places in which it does business in order to assess what particular challenges such context may pose for them.'
106 That means that a company is to take the time and effort to study the particularities of the country and its political context before taking the final decision to go there and to become involved. This may sound obvious to a human rights lawyer, but the reader should bear in mind that companies are primarily focussed on business opportunities. It is more probable that they pay attention to the cost of labour than to any labour-related human rights issues that may locally be recurrent. Even so, it is more likely that a company will invest time in searching for the best quality of a certain material or product than in investigating whether there are any human rights issues concerning the supply chain. Actually, the information is easy to find, as Ruggie points out: 'Such information is readily available from reports by workers, NGOs, Governments and international agencies.'
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It is useful to illustrate the 'country-context issues'. As regards safety issues, a company feels a responsibility for its employees, especially its expat employees. It hires cars for them with security guards, or it arranges expat housing in special guarded compounds including the provision of schooling facilities for their 102 Ibidem, [ § 57]. children.
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Imagine the situation in which a company acquires a licence to start a soya or palm oil production on a large area of land, or buys a piece of land for mining or for constructing a factory. At the moment that the company obtains the ownership documents or the exploitation rights from the 'competent authorities', the area will supposedly have been 'cleared', and the company will not see any reason to ask 'difficult questions about human rights compliance'. Companies usually consider human rights a public matter. The company will regard its project and the jobs it will generate as a positive contribution to the local economic development. However, the reality in many emerging and developing countries is that former inhabitants of such land have commonly not been asked for their consent to relocate; nor have they been compensated. Also, people of neighbouring areas have typically not been consulted about the new plan to allow factory operations. An assessment of potential risks for neighbours in connection with the future pollution of the soil, water or air, has often not been conducted. The behaviour of the local authorities might even be in violation of existing domestic laws.
Companies usually try to avoid that their employees be harmed when living abroad while working for the company. If a company would not do that, and any accident occurs, it will be difficult in the future to find employees who will take up such a challenge. At the same time, companies -in general -are less apprehensive when problems tend to occur concerning local employees or subcontractors. Even less so when human rights abuses occur against local people beyond their visual field. 109 In any case, a possible result for the local people is that they have lost their home and also the possibility to live in a traditional agricultural setting. For them, there is no other choice left than -when lucky -taking up a job in the new factory. 110 Consequently, companies can contribute substantially to the reduction of human rights offences when they do their homework and consider local human rights issues to be a part thereof. Getting a better grip on the challenges will pave the way for finding solutions. Dealing in a responsible way with the rights of local communities will help a company in the long run to be appreciated and to maintain its 'licence to operate'. The Ruggie Report takes the position that when companies do business in failed States and conflict zones, they even need to implement a more proactive corporate human rights policy. This is required in order to prevent human rights abuses by the company itself or complicity through the involvement of or cooperation with third parties. 112 Failed States are characterised by: (i) an absence of the rule of law; (ii) generally a governance breakdown; and/or (iii) a pattern of sustained violence. 113 Illustrative of the importance to perform a study of the country risks is the case Presbyterian Church of Sudan vs Talisman Energy, Inc. In 1998, the Canadian oil company, Talisman Energy, Inc. ('Talisman') acquired a 25 percent stake in the Greater Nile Petroleum Operating Company Limited, a joint oil and pipeline development in Sudan, when it purchased the Canadian company Arakis Energy Corporation. Later-on, Talisman was accused of committing gross human rights violations, for example complicity with the Sudanese Government in forced displacement of non-Muslim Sudanese living in the area of Talisman's oil concession. In 2001, the Presbyterian Church of Sudan and 13 Sudanese individuals, filed suit in a US court under the Alien Tort Claims Act against Talisman. After a campaign by NGOs targeting institutional investors, Talisman decided to leave Sudan. It sold its stake. 114 As Ruggie pointed out in a meeting in the Netherlands where he presented his framework, we are not talking 'rocket science'. 115 With a common sense approach it will soon be clear whether an investment or transaction takes place in a failed State and whether the company's activities will contribute to human rights abuses. He mentioned as an example that if a company furnishes gas to a local military vehicle, it has to question itself if that vehicle could cause any harm to local people. If so, he commented, abstain, cancel the transaction or withdraw your business.
THE HUMAN RIGHTS IMPACTS
Regarding the second factor which forms part of the due diligence process proposed by Ruggie, that is the human rights impacts, the Report explains that '[a] company should analyse potential and actual impacts arising from its own activities on groups such as employees, communities, and consumers.' 116 It is recommended that a basic human rights due diligence process should include the following elements: 117 -Policies. Companies need to adopt a human rights policy. -Impact assessments. Companies must take proactive steps to understand how existing and proposed activities may affect human rights. The scale of a human rights impact assessment will depend on the industry and the national and local context. Assessments should take place on an ongoing basis. Special attention should be paid to assessing impacts before major internal decisions or changes that could have human rights implications, such as new market entry, a merger or joint venture, a new product launch, or an internal policy change. Generally, broader periodic assessments are necessary to ensure that no significant issue is overlooked. Any assessment should include explicit references to internationally recognised human rights.
-Integration. Leadership from the top is essential to embed respect for human rights throughout a company, including in key processes such as resource allocation, recruitment, procurement and the evaluation of employees and divisions. Also, training is essential to ensure consistency, as well as capacity to respond appropriately when unforeseen situations arise. Employees should be trained, empowered, and incentivised to fulfil their company's responsibility to respect human rights.
-Tracking and reporting performance. Regular updates of human rights impact and performance are crucial. Adequate oversight should be instituted to ensure that the responsibility to respect is being met, for example by incorporating it into the control systems and assigning managerial or Board accountability. Confidential means to report non-compliance, such as hotlines, can also provide useful feedback on how the company's human rights programme functions.
The Ruggie framework insists that each of these components is essential, and that without them, a company cannot know and show that it is meeting its responsibility to respect rights. Where 'due diligence' in human rights law mainly is used as a standard to test whether a State party has applied adequate measures to protect individuals and to prevent human rights abuses, the Ruggie framework bases itself on the concept of due diligence as a process as it is known in the corporate due diligence practice. But the corporate due diligence investigations set out in the sections 2 and 3 were mostly event-driven, that is necessary in the event of an intended IPO, merger, acquisition or finance agreement. The Ruggie framework however, aims for an on-going process. It recommends to conduct 'broader periodic assessments' in addition to the ad hoc assessments. Pondering on the four elements presented above leads to the supposition that they follow the same lines as corporate in-house programmes to avoid corruption. They also resemble the elements that form part of a corporate internal control and management information process such as the COSO framework, introduced in the US, and referred to by various corporate governance codes and acts. 119 Using an internal control and management information system is essential for governing a large company. It is also necessary to generate reliable and complete information for the preparation of annual accounts, annual reports and sustainability reports. To include questions on corporate human rights performance in these types of corporate risk management programmes would not be a big step. In that respect, companies could use the guidance offered by frameworks developed for human rights impact assessments, that is the HRIAs. They contain the relevant questions and provide assistance in measuring and understanding corporate human rights impacts. It would be practical to integrate an HRIA, because all risks and issues, material to the company, would then become apparent in one oversight system which makes it easier for management to deal with them. It can serve dual purpose: to manage the risks to the company and the risks to society. 
THIRD-PARTY RELATIONSHIPS
The third factor concerns third-party relationships. The issue here is to examine whether the company might contribute to human rights abuse through any relationships connected to its activities. The Ruggie Report recommends analysing the track records of third parties -with which the company intends to do business -in respect of the use of violence and corruption. The question is whether the company might be associated with harm caused by such entities. 121 Another situation in which a company deals with third parties is the supply chain. Following Ruggie's line, it seems that a buyer of raw materials or products is supposed to ascertain that these have been produced without violating human rights. This can be done by executing a due diligence assessment into critical stages of the product chain.
Third parties include new joint venture partners, subcontractors, agents, suppliers and local authorities. Most business transactions involve cooperation with local partners. The fact that Ruggie mentions third-party conduct as part of the corporate due diligence investigation reflects a wide view of the scope of the responsibility of the business actor. Based on this view, a company cannot discharge its responsibility to respect human rights by hiring agents to perform, or by subcontracting to local parties, any 'painful or difficult' parts of the operations, that is those activities that may be at risk of human rights abuses. For example, standard business practice is to hire external (local) security forces to protect company assets such as installations or buildings. If an investigation would reveal that such a security firm has a violent track record, the company should reconsider if this is the right firm to hire. There might be others with a better track record. In addition, what can be done is to make these concerns part of the 120 Ruggie Report 2010, supra note 109, [ § 69] noted that there are situations in which the company harms human rights and, in doing so, it may also be non-compliant with existing securities and corporate governance regulations by failing to disclose and address stakeholderrelated risks. contractual agreements. Interesting corporate best practices are those introduced by Philips, G-star, Nike and Wal-Mart. 123 These companies have included explicit People and Planet considerations in their suppliers' contracts. Human rights violations will then qualify as an 'event of default' which, if not solved, can lead to the termination of the business relationship. Mainstream banks such as the Dutch RABO and British Barclays Bank impose on borrowers the obligation that they guarantee a non-violation of human rights by their business activities. In case of default, ultimately, the loan can be withdrawn. 124 An interesting decision on supply-chain issues has been rendered by the UK National Contact Point (NCP) in the Afrimex Case. An English-Congolese raw material trader was questioned about allegations that child labour was used by its suppliers. The trader, or its supplier, was also said to have paid monies ('taxes') to rebel groups that controlled the area of the mines. The NCP came to the conclusion that the trader had not applied 'sufficient due diligence to the supply chain and failed to take adequate steps to contribute to the abolition of child and forced labour in the mines or to take steps to influence the conditions of the mines'. Applying the due diligence recommendations of Ruggie, the NCP stated that the trader had not investigated the complaints in depth.
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A third category of 'third-party relationships' concerns a company's ties with the local authorities. In section 5.4., examples were given of human rights violations by local authorities in connection with (future) corporate activities. For example, 'cleaning up' the land often implies forced relocation and violating local people's rights to shelter and food. Even so, if a State does not effectively impose on companies measures to avoid pollution, this can violate people's right to health.
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This category appears the most difficult one to put into practice. The reason is that it is difficult to determine how far back in time a company should go in investigating the acts conducted by local authorities, or how many links of a supply chain should be investigated. The answer to these questions depends on the type of product and industry. Best practices will develop and change over time as opinions on these issues sharpen. Ruggie has explored whether concepts such as 'sphere of influence' and 'complicity' can assist in answering these questions. He issued a detailed report thereon. As regards 'complicity, ,he indicated that this 'remains an important concept because it describes a subset of the indirect ways in which companies can have an adverse effect on rights through their relationships. A proper process of due diligence helps companies to manage risks of complicity in human rights abuses.' Ruggie thus linked 'complicity' to the third factor of a due diligence process. In respect of 'sphere of influence', Ruggie declared that this 'is too broad and ambiguous a concept to define the scope of due diligence with any rigour.'
128 He pointed at the fact that there are two very different meanings of 'influence': 'One is "impact", where the company's activities or relationships are causing human rights harm. The other is whatever "leverage" a company may have over actors that are causing harm or could prevent harm.' According to Ruggie 'impact falls squarely within the responsibility to respect; leverage may only do so in particular circumstances.' 129 5.7. DUE DILIGENCE: WHEN?
As becomes apparent from the various reports of the Special Representative, a company is typically expected to perform a human rights due diligence investigation in a situation where it intends to engage in new operational contracts with a local government or with a local third party. In comparison, in precisely such situations, companies obtain the services of forensic accounting firms that have in-depth knowledge of the country and the business to perform due diligence operations to uncover possible corrupt practices or accounting fraud. 130 The motivation for a company to do so can be varied: trying to be a responsible corporate citizen, or a fear of falling within the jurisdictional ambit of the US Foreign Corrupt Practices Act.
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The same remark is valid for a situation in which a company plans to acquire a local company or to purchase operational assets or land to expand its business operations. As has been demonstrated in section 3 supra, in such a situation, any well organised company will perform a commercial, legal and tax due diligence investigation.
It would not be much of a hurdle to add to the investigation team one or more HRIA specialists in order to find out about the local human rights situation.
Furthermore, regarding all existing operations, the Ruggie Report advises carrying out human rights due diligence assessments on an on-going basis. This could for instance be included in the annual process that a company has to go through to collect the relevant information to have its tax returns, annual account and report, and -as the case may be -its sustainability report prepared.
HRIA TOOLS AND SECTOR APPROACHES
The myriad of human rights conventions and other instruments are very important but sometimes not very practical to work with -implying thousands of pages and often in a difficult 'legal language'. Over the years international human rights have been 'translated' into practical frameworks for business actors, that is the so-called 'human rights impact assessment' (HRIA) instruments. Some even offer an industry-specific approach. Scientific institutions, NGOs and human rights consultants have developed these HRIAs and it is they that conduct them. which reveals (potential) human rights impacts of the company's activities, leading to recommendations on how to improve performance. In addition, the process will help a company to gather information for its public reporting, and hence improve internal information streams, which will ultimately contribute to a better corporate performance as risks can be better dealt with. HRIAs seem perfectly adapted to be used in the due diligence suggested by Ruggie. The most familiar ones are:
• Since every company is differently organised, due diligence processes come in various forms. The Ruggie Report anticipates that a company's approach depends on 'the country context, the nature of the activity and industry, and the size of investment.' 136 It is expected of a company that it performs a more detailed due diligence assessment concerning its own operations and subsidiaries abroad, than in regard to suppliers that are several links away from the company's activities. 137 An interesting example of how to differentiate human rights issues per industry can be found in the report by the UN Special Representative on the Right to Health. In cooperation with the UK-based pharmaceutical multinational company GlaxoSmithKline (GSK), he has prepared a report comprising many practical recommendations. In order to address any potential negative impacts, the report proposes that pharmaceutical companies adhere to clear ethical guidelines when testing on people, especially when it concerns people in developing countries, because poor people tend to be more susceptible to participating in unhealthy experiments that earn some income. Other recommendations emphasise that a pharmaceutical company 134 It is noted that the G3 connects to the Global Compact Principles and the Earth Charter. For a company that adheres to one or both of these codes, the G3 makes it easy to report on human rights compliance. See also two reports of GRI, Realizing Rights and UN Other industries have also developed codes of conduct including human rights standards specific to the industry. These standards are useful when determining on the scope and extent of a due diligence process. For example, the garment industry follows the Social Accounting 8000 standards and audit regime aimed at managing ethical workplace conditions throughout the global supply chain (SA8000). This approach has found satisfactory solutions to respect human rights in countries that do not recognise the freedom of association and collective bargaining. 142 The extractive industry has developed various codes of conduct. Some pertain to security issues, including instructions on how to deal with private security forces (for example Voluntary Principles on Security and Human Rights); others pertain to avoid corruption and complicity with governmental abuses (for example Publish What You Pay and Extracting Industries Transparency Initiative).
143 Large infra-structural projects are frequently (partly) financed by multilateral financial institutions such as the World Bank or the International Finance Cooperation (IFC). These organisations impose their own human rights standards on lenders, such as that people will be duly compensated when they have to move from their land because of new public works. 144 For timber, one can buy certified timber such as FSC. 146 Soy and palm oil production have organised 'round tables' with stakeholders. The round-table mechanism intends to institutionalise a shareholder dialogue partly to assure that no human rights will be violated by the production. Other reasons concern ecological matters and the loss of biodiversity. 147 These examples demonstrate that various sectors have identified industryspecific human rights issues recognised by all involved, that is companies, civil society and governments. To take notice hereof can help in designing a human rights due diligence process. There are also industries that generally lack effective codes of conduct on human rights issues for example real estate development (in particular hotels and golf courses), tourism, fisheries, meat, tobacco and weapons. For companies in those sectors, it would be particularly useful to make a full human rights due diligence assessment.
DILEMMAS
In the previous section it has been argued that performing a HRIA can be fitted into the existing corporate due diligence practice in a relatively easy way. It will all depend on the corporate decision to embark on this path. Having said this, there are certainly unanswered questions. One of these is the question in which way the Ruggie framework works out for victims of corporate-related human rights abuses. Does it improve their position? The third pillar of the framework, that is 'Remedy' intends to address this question, but that pillar was not the subject matter of this article. Related thereto, the question has been raised whether a third party -for instance an NGO concerned with human rights issues, or a victim of a corporate-related human rights abuse -should have access to corporate due diligence reports.
As regards an NGO request, the following could be considered. If the company concerned already cooperates with NGOs in performing the due diligence assessment, providing access to the due diligence report could be seen as part of an effective stakeholder dialogue. It could help to define further recommendations to improve company policies. However, if a company only commissions a due diligence report with a view to silencing critics, the answer will probably be different. NGOs and campaigning organisations will sense the 'cosmetic' approach by the company management, and will critically review the due diligence report if handed to them.
Regarding a victim of a concrete abuse who wants to get access to a due diligence report, the situation is as follows. Certain jurisdictions, like the UK and the US, recognise the concept of 'pre-trial discovery' or 'document disclosure'. In the US, 149 There is only one provision in Dutch Civil Procedure law that covers the right by a party to request documents, that is Article 843a Code of Civil Procedure In practice, it appears difficult and sometimes impossible to obtain documents that are in possession of opponents who are unwilling to submit them. 150 A lesson to be learned from this is that under certain jurisdictions, a documents disclosure request can also pertain to a due diligence report. Hence, there is a risk that such a report will end up in the public domain. Consequently, it will be important for companies based in such a jurisdiction to carefully document any internal decisions that relate to the report. When a due diligence report shows a considerable risk of becoming engaged in human rights abuses in a certain area, the management need to have good arguments if they nevertheless decide to invest. Good corporate governance supposes a rational and good business-informed decision. 151 Another ardent question for companies is where to draw the line? How deep into the international supply chain and how broad should the due diligence investigation extend? Responding to a question about supply chain management, Ruggie indicated that all links in any supply chain represent companies owing a duty to respect human rights. In other words, a chain consisting of many links does not constitute an excuse for the companies involved not to act diligently. 152 Another dilemma frequently posed is what to do when human rights abuses are likely to occur in a certain type of industry or region. Some companies assert that their activities help to diminish such abuses. For instance, because they hired black employees in a country where black people did not have the same civil rights as white people. Shell asserted that it did so in South Africa during the Apartheid regime.
In the opinion of the author the answer will depend on: (i) the available possibilities; (ii) the type of human rights issues; (iii) best practices in the industry; and (iv) the availability of certified operations in the particular industry (FSC, SA8000, round tables). But it will remain difficult to demarcate the exact scope of a due diligence. On a case-by-case basis this needs to be determined. As commercial due diligence has expanded and formalised over time, it can be anticipated that societal expectations of corporate human rights due diligence will also increase over time. 153 Other companies claim that they improved labour-related human rights in China because they created employee-representative bodies. These companies point at the 149 likelihood that, if they leave, other parties will come in that probably care less about human rights. The argument of these companies is valid, their predictions usually materialise. However, following the Ruggie line: if due diligence research shows that there is a risk that a company's activities contribute to human right abuses, directly or indirectly, it is better to leave. But the outcome will vary from case to case.
CONCLUSION
This article has demonstrated that by using the term 'due diligence', Ruggie has established a link between two areas of law, that is human rights law and corporate law, which were long considered to be unrelated. This seems a valuable step which will ultimately benefit both business actors and human rights promoters. It has also been argued in the article that Ruggie's approach aligns with the tradition of human rights law and the standards for due diligence developed by the courts and international human rights bodies. The approach also fits into the current practices of business. Ruggie's recommendations concerning the performance of a due diligence assessment correspond with the standards applicable to the conduct of business partners when they engage in a business transaction.
Sections 2 and 3 analysed whether, and in which way, the subject of human rights can be integrated into common corporate due diligence practice. As regards securities transactions, it has been concluded that when human rights issues play a role in a certain business sector, supply chain or geographical area, it is recommendable to incorporate an HRIA in the due diligence process and to include the outcome in the prospectus. As any human rights issues could affect the company's reputation and impact share value, they are to be considered relevant information which need be disclosed to potential buyers of the shares. Moreover, performing an HRIA helps the company to be 'human rights compliant' which will facilitate becoming qualified for capital markets sustainability indices.
Concerning private transactions like mergers and acquisitions, it has been noted that it is in the spirit and the goal of performing a due diligence investigation to reveal any and all material issues regarding the target company and its worldwide business activities. This has led to the conclusion that the subject of human rights is worth to be investigated and an HRIA could assist the due diligence process. Besides looking at business and reputation risks in acquisition situations, for any company that is practicing corporate social responsibility, making use of HRIAs will contribute to materialising intentions.
Section 4 elaborated on the meaning of 'due diligence' as used in human rights law. It became apparent that the due diligence standard presents a way to measure whether a State has fulfilled its international treaty obligations to prevent and respond to human rights abuses. It was concluded that the duty to exercise due diligence directs the owner of that duty to employ all means at his disposal to prevent human rights violations, which includes all possible strategies, instruments and tools. A popular test is the 'had or ought to have had knowledge' test. Even in the absence of an express complaint, an investigation should be undertaken if there are other sufficiently clear indications that serious violations might have occurred. Although these standards were recorded in cases pertinent to a State's legal duty to respect human rights, they can be considered as a relevant line of thought when reflecting on the moral duty of companies to practice due diligence as set out in the Ruggie Report.
The Ruggie framework can be regarded as a continuation of the work of the former Sub-Commission on Promotion and Protection of Human Rights. Many viewpoints exposed in the UN Draft Norms, developed by this Sub-Commission, have been elaborated on in the Ruggie framework. The manner in which his framework emphasised the need for global governance, thereby attributing an important role to companies (alongside with States and civil society), made the framework acceptable for the corporate community.
Section 5 discussed the situations identified by Ruggie in which companies should be alert to avoiding corporate-related human rights abuses and should employ due diligence. Evidently, companies need to consider the country context, any human rights impacts that their activities may have, and whether they might contribute to abuse through third party relationships. As has been concluded before, gaining such information is also relevant from a company perspective when preparing for a capital market transaction or a private transaction. Consequently, Ruggie's model aligns well with current corporate practice. The main issue is to start using HRIAs and making them part of normal business operations, preferably on an on-going basis.
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In practice, especially when complaints about corporate activities are being made by individuals or civil society organisations, it makes sense for a company to inspect these seriously. 156 Concluding, 'corporate due diligence and human rights' is definitely an area in development. Due diligence can contribute substantially to corporate social responsibility, and hence to the protection, respect and fulfilment of individual human rights. As Ruud Lubbers, the former prime-minister of the Netherlands, has portrayed this: 'From Individual Rights to Common Responsibilities'.
If we follow the line of the human rights case-law, it can also be anticipated of a company that it commences an investigation into the potential human rights risks related to its business activities in order to prevent them. When a company is interested in doing business in a failed State or conflict zone, its activities may positively impact citizens, although negative effects could also be imagined. Hence, Ruggie's clear recommendations: in failed States and conflict zones, business should act very proactively or stay away. 155 Ruggie Report 2010, supra note 109.
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A complicated situation occurs when a civil society organisation does not want to identify specific victims, while putting forward the argument that the victims are afraid of repercussions by the company or the State. In a situation like the Shell-Nigeria one during the dictator Abache period, this could have been the case; in the G-Star Case, the Dutch and Indian campaigners did not disclose the names of victims stating that they were afraid of repercussions by the company such as dismissal. See Lambooy and Rancourt, loc.cit. (note 28); and Lambooy loc.cit. (note 123).
